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PROJECTS AFFECTEDPROJECTS AFFECTED

Law goes into effect November 8, 2010Law goes into effect November 8, 2010
Applies to private projects where prime Applies to private projects where prime 
contract signed after November 8, 2010 and contract signed after November 8, 2010 and 
has an original value of $3 million or more has an original value of $3 million or more 
Does not apply to residential projects of 1Does not apply to residential projects of 1--4 4 
unitsunits

©
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CONTRACTS AFFECTEDCONTRACTS AFFECTED

Applies to all contracts eligible for mechanic Applies to all contracts eligible for mechanic 
lien rights under G.L. c. 254lien rights under G.L. c. 254

All prime contractsAll prime contracts
All subcontracts (every tier)All subcontracts (every tier)
Suppliers with contracts with prime contractor or Suppliers with contracts with prime contractor or 
anyany--tier subcontractortier subcontractor
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PURPOSE OF THE LAWPURPOSE OF THE LAW

Empower payment Empower payment 
mechanisms to work as mechanisms to work as 
designed designed 
Improve the flow of funds in Improve the flow of funds in 
private constructionprivate construction
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PURPOSE OF THE LAWPURPOSE OF THE LAW

Four ComponentsFour Components
Payment applicationsPayment applications

OutsideOutside dates for submission, processing and paymentdates for submission, processing and payment

Change OrdersChange Orders
OutsideOutside dates for action on change orders dates for action on change orders 

Pay if paidPay if paid
Voids except in two narrow circumstancesVoids except in two narrow circumstances

Right to suspendRight to suspend
Restrictions on requirements to keep working when not paid Restrictions on requirements to keep working when not paid 
approved amountsapproved amounts
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

Contracts and subcontracts must provide Contracts and subcontracts must provide 
reasonable time periods within which periodic reasonable time periods within which periodic 
payment applications are:payment applications are:

Submitted Submitted 
Approved/RejectedApproved/Rejected
Paid Paid 
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

SubmissionSubmission of periodic progress application of periodic progress application 
Reasonable time period cannot exceed 30 daysReasonable time period cannot exceed 30 days
Except: first application may be delayed until the following Except: first application may be delayed until the following 
month if at least 14 days have not elapsed since month if at least 14 days have not elapsed since 
commencement commencement 
30 day limit on billing intervals30 day limit on billing intervals

Note: 31 day monthsNote: 31 day months
Progress payment based on actual progressProgress payment based on actual progress
Milestones permitted so long as does not exceed 30 days Milestones permitted so long as does not exceed 30 days 
between billingsbetween billings
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

Approval/RejectionApproval/Rejection of periodic payment of periodic payment 
applicationsapplications

Reasonable time for owner to approve or reject  Reasonable time for owner to approve or reject  
prime contractorprime contractor’’s application cannot exceed 15 s application cannot exceed 15 
days after submission days after submission 
Deadline for each tier below owner is 7 days Deadline for each tier below owner is 7 days 
longer than the tier abovelonger than the tier above

Prime contractor: 22 daysPrime contractor: 22 days
First tier subcontractor: 29 daysFirst tier subcontractor: 29 days
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

Rejection of periodic payment applicationsRejection of periodic payment applications
Rejection may be in whole or in partRejection may be in whole or in part
Any rejections, whether in whole or in part, must Any rejections, whether in whole or in part, must 
be:be:

in writingin writing
explain factual and contractual basis for rejectionexplain factual and contractual basis for rejection
certified as made in good faithcertified as made in good faith
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

Effect of neither approving or rejecting by Effect of neither approving or rejecting by 
deadlinedeadline

Application Application ““deemeddeemed”” approvedapproved
““DeemedDeemed”” approval may be reversed by actual approval may be reversed by actual 
rejection prior to time payment is duerejection prior to time payment is due
But rejection must still meet statutory written, But rejection must still meet statutory written, 
certification requirementscertification requirements
““DeemedDeemed”” approval starts payment clock  approval starts payment clock  
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

PaymentPayment of periodic applicationsof periodic applications
-- Reasonable time period cannot exceed 45 days Reasonable time period cannot exceed 45 days 

after approvalafter approval
approval includes actual approval and approval includes actual approval and ““deemeddeemed””
approvalapproval
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PAYMENT APPLICATIONSPAYMENT APPLICATIONS

Dispute resolutionDispute resolution
Rejection of payment application subject to Rejection of payment application subject to 
contractual dispute resolution procedurescontractual dispute resolution procedures
May commence dispute resolution 60 days after May commence dispute resolution 60 days after 
application is rejectedapplication is rejected
Contracts requiring a party to delay dispute Contracts requiring a party to delay dispute 
resolution until later than 60 days after rejection of resolution until later than 60 days after rejection of 
a payment application is void and unenforceablea payment application is void and unenforceable
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CHANGE ORDERSCHANGE ORDERS

Contracts and subcontracts must provide reasonable time Contracts and subcontracts must provide reasonable time 
periods within which written change order requests are approved periods within which written change order requests are approved 
or rejectedor rejected

Reasonable time period for owner to approve/reject prime Reasonable time period for owner to approve/reject prime 
contractorcontractor’’s change order request may not exceed 30 days after s change order request may not exceed 30 days after 
the later ofthe later of commencing performance of the change order work or commencing performance of the change order work or 
submitting the requestsubmitting the request

Deadline for each tier below owner is 7 days longer than the tieDeadline for each tier below owner is 7 days longer than the tier r 
aboveabove

Prime contractor: 37 daysPrime contractor: 37 days
First tier subcontractor: 44 daysFirst tier subcontractor: 44 days
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CHANGE ORDERSCHANGE ORDERS

Rejection of written change order requests Rejection of written change order requests 
Rejection may be in whole or in partRejection may be in whole or in part
Any rejections, whether in whole or in part, must Any rejections, whether in whole or in part, must 
be:be:

in writingin writing
explain factual and contractual basis for rejectionexplain factual and contractual basis for rejection
certified as made in good faith certified as made in good faith 

Procedural/notice requirements unaffectedProcedural/notice requirements unaffected

Corwin & Corwin LLPCorwin & Corwin LLP
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CHANGE ORDERSCHANGE ORDERS

Effect of neither approving or rejecting by Effect of neither approving or rejecting by 
deadlinedeadline

Change order request Change order request ““deemeddeemed”” approved and approved and 
may be included in next application for paymentmay be included in next application for payment
““DeemedDeemed”” approval may be reversed by actual approval may be reversed by actual 
rejection prior to time payment is duerejection prior to time payment is due
But rejection must still meet statutory written, But rejection must still meet statutory written, 
certification requirements certification requirements 
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CHANGE ORDERSCHANGE ORDERS

Dispute resolutionDispute resolution
Rejection of written change order requests  Rejection of written change order requests  
subject to contractual dispute resolution subject to contractual dispute resolution 
proceduresprocedures
May commence dispute resolution 60 days after May commence dispute resolution 60 days after 
change order request is rejectedchange order request is rejected
Contracts requiring a party to delay dispute Contracts requiring a party to delay dispute 
resolution until later than 60 days after rejection of resolution until later than 60 days after rejection of 
change order request is void and unenforceablechange order request is void and unenforceable
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PAYPAY--IFIF--PAIDPAID

Contract provisions conditioning obligation to Contract provisions conditioning obligation to 
pay on receipt of payment from third party  pay on receipt of payment from third party  
void and unenforceable except in two void and unenforceable except in two 
circumstances:circumstances:

NonNon--performanceperformance
InsolvencyInsolvency
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PAYPAY--IFIF--PAIDPAID

NonNon--performance Exceptionperformance Exception
PayPay--ifif--paid enforceable if nonpaid enforceable if non--payment from third payment from third 
party is due to nonparty is due to non--performance of the person performance of the person 
seeking payment; andseeking payment; and
Person seeking payment failed to cure the nonPerson seeking payment failed to cure the non--
performance after receipt of written notice within performance after receipt of written notice within 
the time required in contract to cure, or if contract the time required in contract to cure, or if contract 
has no cure period, within 14 days after receipt of has no cure period, within 14 days after receipt of 
written noticewritten notice
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PAYPAY--IFIF--PAIDPAID

Insolvency ExceptionInsolvency Exception
PayPay--ifif--paid enforceable if third party is insolvent or paid enforceable if third party is insolvent or 
becomes insolvent within 90 days after submission of pay becomes insolvent within 90 days after submission of pay 
application; andapplication; and
Party seeking to enforce payParty seeking to enforce pay--ifif--paid:paid:

filed Notice of Contract before submission of first filed Notice of Contract before submission of first 
application for payment for onapplication for payment for on--site worksite work

Notice of Identification filed by lower tier subcontractorsNotice of Identification filed by lower tier subcontractors
filed Statement of Account within time required by c. 254filed Statement of Account within time required by c. 254
filed suit to enforce lien within time required by c. 254filed suit to enforce lien within time required by c. 254
pursued all reasonable legal remedies to obtain pursued all reasonable legal remedies to obtain 
payment from third party until there is a reasonable payment from third party until there is a reasonable 
likelihood the action will not result in obtaining paymentlikelihood the action will not result in obtaining payment
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PAYPAY--IFIF--PAIDPAID

May send a written request for disclosure of the May send a written request for disclosure of the 
legal remedies taken to pursue payment from third legal remedies taken to pursue payment from third 
partyparty
May file a summary proceeding in court under c. May file a summary proceeding in court under c. 
254, sec. 15A for a determination as to whether all 254, sec. 15A for a determination as to whether all 
reasonable legal remedies have been fulfilled:reasonable legal remedies have been fulfilled:

If no response to written request within 10 days; orIf no response to written request within 10 days; or
Party seeking to enforce payParty seeking to enforce pay--ifif--paid unreasonably failed to paid unreasonably failed to 
pursue additional legal remedies after requestpursue additional legal remedies after request
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PAYPAY--IFIF--PAIDPAID

For nonFor non--performance and insolvency exceptions to performance and insolvency exceptions to 
apply they must be expressly stated in contract or apply they must be expressly stated in contract or 
subcontractsubcontract
““InsolvencyInsolvency”” broadly defined broadly defined 

Defined under federal bankruptcy lawDefined under federal bankruptcy law
e.g., liabilities exceed assets; unable to pay debts as they e.g., liabilities exceed assets; unable to pay debts as they 
become duebecome due……

Debtor in federal bankruptcy proceedingDebtor in federal bankruptcy proceeding
Debtor in receivership proceedingDebtor in receivership proceeding
Making an assignment for benefit of creditorsMaking an assignment for benefit of creditors



Copyright © 2010 Corwin & Corwin LLPCorwin & Corwin LLPCorwin & Corwin LLP

RIGHT TO SUSPENDRIGHT TO SUSPEND
Contract provision requiring a person to continue working if Contract provision requiring a person to continue working if 
payment of an approved amount is not received within 30 days of payment of an approved amount is not received within 30 days of 
when it is due is void and unenforceable when it is due is void and unenforceable 

Two exceptions: Two exceptions: 
NonNon--payment due to dispute over quality or quantity of the work; payment due to dispute over quality or quantity of the work; 
oror
NonNon--payment due to default after approval of the paymentpayment due to default after approval of the payment

For exceptions to apply:For exceptions to apply:
Person seeking payment must have received:Person seeking payment must have received:

Prior written notice of dispute or default; andPrior written notice of dispute or default; and
Payment of all sums due less amounts attributable to dispute or Payment of all sums due less amounts attributable to dispute or 
defaultdefault
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NO WAIVER & ELECTRONIC NO WAIVER & ELECTRONIC 
NOTICENOTICE

Any contract provision which purports to Any contract provision which purports to 
waive or limit the terms of the statute is void waive or limit the terms of the statute is void 
and unenforceableand unenforceable
Notices required under statute may be served Notices required under statute may be served 
by electronic meansby electronic means
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CONSIDERATIONSCONSIDERATIONS

What should I look for in my general What should I look for in my general 
contracts or subcontracts?contracts or subcontracts?
What should I change, if anything, in my What should I change, if anything, in my 
general contracts, subcontracts or subgeneral contracts, subcontracts or sub--
subcontracts?subcontracts?
What are valid grounds for rejection?What are valid grounds for rejection?
How do I avoid rejection?How do I avoid rejection?
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CONSIDERATIONSCONSIDERATIONS

Should I file a lien to preserve my own payShould I file a lien to preserve my own pay--ifif--
paid with my subcontractors or subpaid with my subcontractors or sub--
subcontractors and suppliers?subcontractors and suppliers?
What if I miss a deadline and a payment What if I miss a deadline and a payment 
application or change order request to me is application or change order request to me is 
““deemeddeemed”” approved and should not be approved and should not be 
approved?approved?
What should I do to manage my obligations What should I do to manage my obligations 
and risks under the new law? and risks under the new law? 
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SAMPLE RIDER PROVISIONSSAMPLE RIDER PROVISIONS

Review attachedReview attached
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CONCLUSIONCONCLUSION

Intent of the statute is to move the Intent of the statute is to move the 
process along as it was intendedprocess along as it was intended
Prompt flow of funds and timely Prompt flow of funds and timely 
decisions benefits alldecisions benefits all
Statute should make routine the Statute should make routine the 
practices of good owners, contractors practices of good owners, contractors 
and subcontractorsand subcontractors
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The foregoing is intended as a general guide The foregoing is intended as a general guide 
relating to the Massachusetts Prompt Pay Law.  It is relating to the Massachusetts Prompt Pay Law.  It is 
not legal advice and should not be considered or not legal advice and should not be considered or 
relied upon as a substitution for consultation with an relied upon as a substitution for consultation with an 
attorney.  The legal and factual issues involved in attorney.  The legal and factual issues involved in 
any matter vary significantly from project to project, any matter vary significantly from project to project, 
contract to contract, jurisdiction to jurisdiction and contract to contract, jurisdiction to jurisdiction and 
time to time.  An attorney should be consulted with time to time.  An attorney should be consulted with 
respect to the facts and law applicable to any respect to the facts and law applicable to any 
specific construction law issue.specific construction law issue.


